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THIRTY-SIXTH ANNUAL CONVENTION 
FLORIDA STATE BAR ASSOCIATION 


TENTATIVE PROGRAM 


Friday, March 19, 19438 


MEETING OF BOARD OF GOVERNORS, 8:00 P. M., George Washington Hotel. 
HEADQUARTERS: GEORGE WASHINGTON HOTEL, Jacksonville, Florida. 


Saturday, March 20, 1943 


MORNING SESSION, 9:30 A. M. 
CONVENTION CALLED TO ORDER, J. Thomas Gurney, President. 
ADDRESS OF WELCOME, Judge Bayard B. Shields. 
RESPONSE, Chief Justice Rivers Buford. 
PRESIDENT’S ANNUAL ADDRESS, Robert R. Milam, Immediate Past President, 
Presiding. 
REPORT OF COMMITTEE ON MEMORIALS, Clifford T. Inglis, Chairman. 


REPORT OF COMMITTEE ON CONSTITUTION AND BY-LAWS, William B. ° 
Bond, Chairman. 


REPORT OF COMMITTEE ON MARRIED WOMEN’S RIGHTS, Ethel Ernest 
Murrell, Chairman. 


REPORT OF COMMITTEE ON PUBLIC RELATIONS, E. Harris Drew, Chairman. 


REPORT OF COMMITTEE ON LEGAL EDUCATION & ADMISSION TO THE 
BAR, James E. Beoth, Chairman. 


OTHER COMMITTEE REPORTS. 
SELECTION OF NOMINATING COMMITTEE. 
ADJOURNMENT FOR LUNCHEON, 12:30 P.M. to 2:00 P.M. 


LUNCHEON 


ADDRESS, Major General R. C. Richardson, Commanding General, Seventh U. S. 
Army Corps. 


AFTERNOON SESSION, 2:00 P.M. 
CONVENTION CALLED TO ORDER, J. Thomas Gurney, President. 
REPORT OF COMMITTEE ON AMERICAN CITIZENSHIP, \Wm. -C. Brooker, 
Chairman. 
REPORT OF COMMITTEE ON JUDICIAL ADMINISTRATION & LEGAL RE- ails 
FORM, James A. Dixon, Chairman. ae 
REPORT OF COMMITTEE ON UNIFICATION, Dewey A. Dye, Chairman. : 


REPORT OF COMMITTEE ON ADOPTION OF FEDERAL RULES OF PRO- 
CEDURE, Julius F. Parker, Chairman. 


REPORT OF COMMITTEE ON LEGISLATION, Millard Caldwell, Chairman. | 


REPORT OF NOMINATING COMMITTEE; ELECTION OF OFFICERS; and 
ANNOUNCEMENT OF ELECTION OF BOARD OF GOVERNORS. 


8:30 P.M. ANNUAL BANQUET 

. AFTER-DINNER SPEAKER, Honorable Francis Walker McCombe, Barrister-at-law. 
of the Middle Jemple, Counselor to the British Embassy at Washington, D. C. 

INSTALLATION OF OFFICERS. 
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Editorial 


The annual meeting in Jacksonville on March 20th is streamlined, 
but nevertheless is important. Our Association must carry on. This 
is no time for shirking our responsibilities. The Florida State Bar Asso- 
ciation is the organized effort of the lawyers of Florida and as such is 
a vital cog in the civilian defense program of the State of Florida. 
Your attendance this year will not be a pleasure trip nor a vacation. 
It will mean discomfort and sacrifice, perhaps even hardship, for you 
to attend but these you will endure if you believe you should. 


* * * * * 


Many of the attractive features of the JOURNAL were omitted from 
the February issue and are being omitted from this issue. The finances 
of the Association have been materially adversely affected by so many 
members joining the armed forces. The JOURNAL must be kept within 
approximately thirty-two pages. After the April issue we hope to restore 
those features which have been omitted. Bear with us, as we are doing 
the best we can under the circumstances. 

We invite your helpful suggestions as to how we can improve your 
publication. 


* * * * 


Florida lawyers are serving in every way possible in the war effort. 
We are proud of those of our number who have joined the armed forces. 
We are also proud of those who are serving so faithfully and so unselfishly 
on our home front. When the history of Florida’s contribution to the 
war is written, no mean portion of it will be devoted to the Bar of 
the State. 
* * %& & 
Have you paid your 1943 dues? 
* 


The Law College of Stetson University is going to suspend operations 
for the duration at the end of the present session. It is the sincere 
hope of the Florida Bar Association that this splendid law school will 
resume its work after the war. Many of the outstanding lawyers of 
the state are graduates of this institution. It is the oldest law school 
in the state and deserves the aid and assistance of all of us to the end 
that it may continue to train young men and women in the field of law. 


‘ 
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REPORT OF COMMITTEE ON CONSTITUTION 
AND BY-LAWS 


Your Committee on Constitution and By-Laws begs to submit the following report: 

It is our recommendation that the constitution be amended so as to elect the members 
of the Board of Governors from the Congressional Districts at the time and in the 
manner prescribed for the election of the President. Accordingly, we recommend that 
the following resolution be submitted to the Board of Governors and, if approved, be 
submitted to the Annual Meeting in Jacksonville on March 20th: 


BE IT RESOLVED that Section 2 of Article VI of the Consti- 
tution be amended to read as follows: 

Section 2. The members of the Board of Governors from the 
Congressional Districts shall be elected at the time and in the manner 
prescribed for the election of the President. 


Our principal reason for the above recommendation is that so few of the members 
have availed themselves of the opportunity to vote under the present method. 

Respectfully submitted, T. M. Shackleford, Judge Burton Barrs, George B. Carter, 
James Whitehurst, Alfred A. Green, M. L. Mershon, Erskine W. Landis, John D. 
Shepard, Louis Kurz, J. Velma Keen, Vice Chairman; William B. Bond, Chairman. 


REPORT OF PUBLICATION COMMITTEE 


Dear Mr. President: 


I have your request of February 9th addressed to me as Chairman of the Publication 
Committee, calling for the Annual Report of this committee. I submit same informally. 
Three members of the committee are now in the Armed Services. These are: Messrs. 
Kenneth Ballenger, Donald Carroll and Richard Merritt. Of necessity this is the report 
of the two remaining members of the committee, Mr. Wm. B. Tippetts and the undersigned 
as chairman. Economie conditions have made it impossible for the committee to hold 


any meetings during the past year. All work of the committee has been done by 
correspondence. 


The indirect result of the war has been to reduce materially the receipts of the 
Journal from advertisements. The number of advertisements carried in the Journal 
has decreased and the rates also had to be decreased. The report of the Secretary of 
the Association will also disclose reduced receipts from dues of members, part of which 
goes to pay the expense of publishing the Journal. The Journal is being sent free of 
charge to all members of the Association in the Armed Services. It will, therefore, 
apparently be necessary to publish the Journal for some time to come at a loss to the 
Association. The committee recommends rigid economy pending improvement in con- 
ditions. 


No attempt will be made to point out the many important items published in the 
Journal; all members of the Association are fully aware of same. 


A few months ago our esteemed Editor, Ed R. Bentley, joined the Armed Forces 
and the Publication Committee nominated to the Board of Governors, John Dickinson 
of St. Petersburg to fill the vacancy. But, in a short time, Editor Dickinson followed 
Editor Bentley into the Armed Forces and the Publication Committee nominated to the 
Board of Governors, Lewis H. Tribble to fill the new vacancy. Dean Tribble has 
accepted appointment as Editor of the Journal and will undoubtedly maintain the high 
standards of excellence of his predecessors. 


Respectfully, 
William H. Rogers, Chairman, Publication Committee 


| 
: 
: 
: 
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REPORT OF COMMITTEE ON PUBLIC RELATIONS 


John H. Carter, Sr., of Marianna, one of the members of this Committee, passed 
away on November 11th, 1942. His death was not only a great loss to this Committee, 
but to the organized. Bar of Florida, and we extend to the members of Mr. Carter’s’ 
family and his relatives our deepest sympathy. " 


The functions of a committee on public relations are to bring about a closer 
relationship between the Bar and the public, and to aid in the dissemination of informa- 
tion of the lawyers’ activities contributing to the general welfare. This has been a 
year in which much has been accomplished in this respect, and one in which every 
lawyer of this State has substantially contributed. It can be said that the Committee 
on Public Relations in the past year has been composed not only of the members of 
this Committee whose names are appended hereto, but of all the lawyers of this State 
who have contributed so generously to the many activities arising out of the war program. 


From statistics which we have been able to gather, it appears quite conclusively 
that the lawyers of this State since December 7th, 1941, have contributed approximately 
one and one-half hours out of each working day to the war program and the many 
civilian activities which are an integral and necessary part of it. As air raid wardens, 
members of the Civilian Air Patrol, Fire Wardens, Members of Rationing Boards, 
members of Draft Boards and as advisors and associate advisors to Selectees, the lawyers 
have been brought in contact with the general public to a greater extent probably than 
ever before in the history of the Bar, and it is with a great deal of pride and satisfaction 
that this Committee is able to report that at this critical period in the history of our 
Nation, the lawyers have responded to the national program to a man. 


These contacts with the general public have made a great contribution to the pro- 
fession, particularly from the standpoint of the general public. Literally hundreds 
of thousands of citizens of this State have received the gratuitous aid of members of 
this profession in filling out Selective Service questionnaires, occupational questionnaires 
and those other services essential to determining the status of the citizens of the State 
under the Selective Service Act. It is readily appreciated that securing statistics of 
this kind is extremely difficult, but in two sections of this State, not necessary to name 
specifically because they are representative of the State, we were able to gather certain 
statistics which should be of interest to members of the Bar and to the general public. 


In the six months from December 7th, 1941 to June 7th, 1942, we find that from 
answers to questionnaires sent to sixty-one members of the Bar, that the average time 
devoted by these lawyers to various phases of the war program for the six months’ period 
was 269 hours, or approximately ten hours out of each working week. In one instance 
one lawyer, on the date he answered his questionnaire had assisted in filling out 800 
selective service questionnaires. Another had devoted over 50% of his time in USO 
work. One other had devoted the majority of his time to service in the Civilian Air 
Patrol, and these are only typical examples of the services being rendered by the lawyers 
of. this State without charge to the promotion of the war program. 


These figures do not include the names of those men who have left their professions 
behind and have enlisted in the armed services of the Nation. From figures available 


we find that approximately one out of every five lawyers in this State is now in the 
armed services. 


Please bear in mind that these figures were obtained in June of last year, and the 
fact that the demands on the lawyers for public service since that time have greatly 
increased and will increase as the war progresses. Service of the kind here discussed 
not only is a great and substantial contribution to the winning of the war, but is 
probably the greatest contribution the lawyer can make in building up the esteem of 
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the general public for the organized Bar, and this Committee has unqualified faith that 
the lawyers of this State will continue the fine work that they have been and are now 
doing in this respect. 


Other Activities of the Committee 


All of the members of the Committee, with the exception of one who was unable 
to be present, attended a meeting of the Committee in Jacksonville on June 28th, 1942, 
to discuss the unfavorable publicity received by the Bar through the press of this State 
over the opinion in the ease of J. Carl Lambdin v. State of Florida, which now appears 
in 9 So. 2nd 192, and wh‘ch was released by the Supreme Court on June 16th, 1942. 
It was the unanimous opinion of your Committee that the language used in this opinion 
by the Court was an unwarranted reflection on the Bar of this State, particularly when 
in this case the Cireuit Court Commission of the St. Petersburg Bar prosecuted this 
case in the lower court, secured a conviction of Lambdin and then defended the matter 
in the Supreme Court when an appeal was taken. The Chairman of the Committee, 
and the President and Secretary of the State Bar Association, went to Tallahassee and 
interviewed the writer of the opinion in an endeavor to have some of the objectionable 
language deleted from it, but in this the Committee was only partially successful. 


Legal Clinics and Legal Aid Committees 


The Bars of Dade and Duval Counties have been especially active in work of this 
nature, and much favorable publicity has appeared in the press with reference to it. 
The Legal Aid Committees of these large bar associations have done a great amount 
of work for men in the armed services and ind*gent persons unable to employ counsel, 
and they are to be commended for this excellent work. It has brought much favorable 
publicity to the Bar of this State. But, in this connection many of the smaller Bars 
of Florida have maintained and operated Legal Aid Committees and have furnished 
a real serv'ce to their communities, and particularly to the men in the service in their 
locality and persons unable to employ legal counsel. This move seems to be growing 
all over the State, and this Committee urges all local bars who have not done so, to take 
steps to form and perfect similar committees. 


Conclusion 


It was agreed at the Committee meeting in Jacksonville last June that due to the 
excess strain under which the transportation systems were operated that no further 
meetings of the Committee would be held during the year, and we assume that other 
committees of the Association have been likewise handicapped, and therefore the activities 
of this Committee, and its accomplishments, have been necessarily limited, but what the 
Committee has failed to do in this respect, the average lawyer in Florida has, by the 
generous contribution of his time, accomplished, and to each member of the Bar of the 
State, this Committee extends its deep appreciation for the work they have done. 

Respectfully submitted, E. Harris Drew, Chairman; B. K. Roberts, B. G. Langston, 
Phil May, Ernest Metcalf, Fuller Warren, W. O. Mehrtens, Members. 


REPORT OF THE COMMITTEE ON THE ADOPTION 
OF FEDERAL RULES OF PROCEDURE 


This Committee, continuing the work of prior Committees, has met, since the 
appo'ntment of the reporting Chairman, on three oceasions. Two of the meetings were 
held in Jacksonville and one in Tallahassee. Despite the fact that notice to all members 
was given, the unfortunate condition of war-time travel has made the Committee attend- 
ance at these meetings very poor, although the Chairman is aware of the fact the Com- 
mittee members honestly tried to attend meetings when they could. 


68 FLORIDA LAW JOURNAL 


In accordance with the report made by the Committee to the Mid-Winter Conference 
of Delegates in Jacksonville, the Committee met during January 1943 in Tallahassee and 
there finally completed a draft of the proposed new Rules of Civil Procedure. These 
Rules, as revised to meet the peculiarities of the Florida substantive law, are being 
published beginning with the February issue of the Florida Bar Association Journal. 
Limited funds for printing requires that the Rules be printed in fine type and the. 
Committee trusts that all members of the Association will take sufficient interest in 
them to read them eareful!y and to write back such suggesions as they may have to the 
Chairman. Due also to lack of funds, the Rules will be printed in two or three separate 
issues of the Journal but will be finally completed and in printed form prior to the 
coming Legislature and it is hoped that the Committee will be able to secure sufficient 
copies to place one on the desk of each member of the House and Senate for inspection 
during the opening day. 


Members have been most loyal in attending meetings when circumstances permitted 
and in making suggestions by mail when their attendance was not possible. Every 
suggestion made before the final draft was approved by the Committee has been fully 
considered and discussed and the draft which w'll appear in the Bar Journal is a result 
of careful deliberation. Some suggestions from Committee members have come in after 
the final draft of the proposed Rules was in the hands of the printer. Naturally, the 
effect of these suggestions will not appear in the printed draft of the Rules which will 
shortly appear in the Bar Journal. 


The Committee hopes and recommends that its work will be approved by the full 
membership in the ’43 Convention of the Bar Association and that the Bar will uniformly 
aid the Committee in procuring the adoption of the proposed rules into law. The 
Committee is preparing to secure the introduction of the Rules and will try to effect 
their passage. 


Respectfully submitted, _ 


Julius F. Parker, Chairman on Adoption of 
Federal Rules of Procedure. 


REPORT OF COMMITTEE ON JUVENILE COURTS 
AND PREVENTION OF JUVENILE DELINQUENCY 


Due to war conditions and the difficulty of travelling, the Committee has only 
called one meeting which was held in Jacksonville, and was attended by several members 
of the Committee, in cooperation with a number of civie leaders in Jacksonville who 
were considering their own local program, at the request of Judge W. S. Criswell of 
the Duval County Juvenile Court. 


A number of plans were discussed for educating the public as to the need of more 
study and action in the prevention of juvenile delinquency, particularly in -war times. 
The Governor was requested to issue an annual Proclamation designating the week be- 
ginning February 22nd as CRIME PREVENTION WEEK. During this week news- 
papers, radios, churches, schools, and various civie organizations were urged to stage 
special programs giving crime statistics and discussing ways and means of preventing 
same. There was a. liberal response as many people are now interested in this field due 
to the rising tide of juvenile delinquency caused by war conditions. 


In the Miami area a series of informative newspaper articles were written by staff 
writers connected with certain daily newspapers serving the area, which did a great 
deal to foeus public attention and arouse public conscience. Likewise, in other sections 
of the State similar activities were developed, and it is believed that during this year 
the committee has been able to bring its program more definitely to the attention of our 


. 
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citizens in general than at any previous time. The Florida State Bar Association has 
always been given credit in any public announcements for this type of work, and it is 
respectfully suggested that no activity of the Bar. Association brings more favorable 
comment from the public at large than educational work of this kind. The Committee 
earnestly suggests and recommends that if the committee could annually be provided 
with a small allotment of funds which they could use to get out some educational 


pamphlets or data in this field, it would make the work of the committee much more 
efficient. 


In addition to bringing about the observance of Annual Crime Prevention Week, 
the Committee is also cooperating in the drafting of a proposed Juvenile Court law 
for Florida for passage at the 1943 session of the Legislature. Most provisions of 
juvenile courts in Florida have not been changed since their first enactment in 1911. 


There is also discussion, with a possible recommendation, of the establishment by 
the State of a Juvenile Delinquency Prevention Commission, which would more or less 
carry on in an official way the work which this Committee has been doing for the 
last several years in the name of the State Bar Association. It is hoped that each 
member of the Bar will lend encouragement to this step. 


Members of the Bar will also probably be interested in the suggestion that the 
proposed revision of Florida Juvenile Court law will give to such courts broader juris- 
diction over adults in connection with enforeing support for children and duties owed 
families through civil proceedings punishable by contempt,.at the instigation of the 
officer of the court, rather than through criminal proceedings. This is also proposed 
to include the enforcement of divorce deerees providing for support of children by 
transfer of such matters to juvenile courts when it has reached the child welfare stage, 
and permitting the officers of the juvenile court to bring about the enforcement of such 
decrees for the protection of children through the juvenile court, without cost to the 
needy mother. Many cireuit court judges have indicated that they would weleome such 
a method of dealing with these difficult welfare cases in connection with divorcee, since, 
under the law, at this time, it is not the official duty of anyone to enforce these decrees 
once the divorce is granted and they remain a matter of private litigation unless the 
needy mother is able to employ legal counsel to have the defaulting father cited for 
contempt. Such defaulting fathers now frequently avoid their legal responsibilities and 
the children become recipients of private or public charity. 


The Chairman wishes especially to acknowledge the assistance given the Committee 
by Judge W. S. Criswell, of the Duval County Juvenile Court, who volunteered to get 
up certain pamphlets of information and provide the Committee with material for better 
propagating the observance of Annual Crime Prevention Week. 


Respectfully submitted, W. H. Beckham, Chairman; Mr. Giles F. Lewis, Orlando; 
Judge Chester M. Wiggins, Bartow; Mr. Joseph Diver, Jacksonville; Mr. Curtis Basch, 
Daytona Beach; Mr. Murray Overstreet, Kissimmee; Judge W. S. Criswell, Jacksonville; 
Mr. Campbell Thormel, Orlando. 
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The Orange County Bar Association has 
elected J. R. Wells President, Walter E. 
Smith, Vice-President, and Chester Whittle, 
Secretary-Treasurer. The following were 
named as members of the Executive Coun- 
cil: Warren Parks, Hugh Akerman and 
Troy Musselwhite. 


The Palm Beach County Bar Association 
has elected R. C. Alley President, C. Y. 
Byrd First Vice-President, Judge Gordon 
W. Lynn, 2nd _ Vice-President, Robert 
Burns, 3rd Vice-President, Harold Earnest, 
Treasurer and J. H. Lesser, Secretary. 


The St. Petersburg Bar Association has 
installed Herbert L. Peterson President, 
D. M. Skelton Vice-President, Robert M. 
Barton, Secretary, J. Ed Kennedy Trea- 
surer and Victor D. Wehle, Stuart B. War- 
ren, E. C. Watson and Robert 8S. Baynard 
members of the Executive Committee. 


The Tampa Bar Association has installed 
the following officers: John W. Bull Pres- 
ident, Ralph Marsicano 1st Vice-President, 
J. W. B. Shaw, 2nd Vice-President, Joseph 
Miyares, Secretary, Paul Game, Treasurer, 
and C. Fred Thompson, George Shannon, 
Neil MeMullen, Arthur Gibbons, Lewis Hill 
and Mr. White, members of the Executive 
Board. 


The Paseo County Bar Association has 
elected the following officers: President, 
O. L. Geiger, Vice-President, J. Don Gei- 
ger, Secretary, O. L. Dayton, Jr., Trea- 
surer, T. H. Getzen; Board of Directors: 
W. M. Larkin, W. H. Brewton and W. 
Kenneth Barnes. 


The Jacksonville Bar Association has 
elected Cecil C. Bailey, President, M. H. 
Myerson, Secretary, E. C. Mitchell, Trea- 
surer, and the following members of the 


Board of Directors: Edwin L. Jones, 
Charles Cook Howell, Chas. R. Seott, and 
Harry W. Reinstine. 


The First Judicial Cireuit Bar Associ- 
ation has elected Jerry J. Sullivan Presi- 
dent, and Raymond A. Hepner, Secretary. 


They Tell Me That— 


RICHARD GRIFFIN KEY, of St. 
Petersburg, has been appointed to succeed 
John Dickinson, as Pinellas County Pros- 
ecuting Attorney. 


BRYAN C. HANKS is leaving Miami 
to accept an executive position with the 
S. S. Kresge organization. 


8S. L. SCRUGGS, Gainesville, has been 
named to replace Wm. B. Watson, Jr., as 
Assistant United States District Attorney 
for the Northern District of Florida. Wat- 
son, his predecessor, is on leave of absence 
as Lieutenant (jg) with the United States 
Naval Reserve. 


RIVERS BUFORD is now Chief Justice 
ot the Florida Supreme Court for the 
second time, sueceeding Justice Armstead 
Brown, who ended a two year term as the 
presiding officer. 


T. J. SWANSON, Perry, has been ap- 
pointed Attorney for the State Department 
of Public Safety at Tallahassee, succeeding 
Hugh McArthur, who has entered the Navy. 


The law firm of Keen and Allen an- 
nounces that A. Frank O’Kelly, Jr., for- 
merly an associate, is now a member of the 
firm. William P. Allen is now on active 
duty as a Lieutenant in the United States 
Navy. The firm will continue the general 
practice of law in the State and Federal 


. 
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Courts, and before State Officers, Boards 
and Commissions. 


LESTER W. JENNINGS, Jacksonville, 
has been appointed Assistant State Attor- 
ney. 


CIRCUIT JUDGE WORTH W. TRAM- 
MEL, yielding to the advice of doctors 
who have treated him for an illness which 
began ten months ago, has resigned effective 
March 31st, and will retire on that date, 
he announced in Miami. 


Albert B. Bernstein and Nicholas Hodson 
announce the formation of a partnership 


for the practice of law under the firm name 
of Bernstein & Hodson ‘with offices at 
950 Seybold Building, Miami, Florida. 


Plans have been worked out for Florida 
State College girls who have completed 
three years of study here to transfer to the 
University of Florida at Gainesville and 
enter the College of Law for a three-year 
course. After the first year at Gainesville 
the student will be given a diploma of 
graduation from FSCW, and she will get 
a college diploma upon completion of the 
law course. The student transfer plan was 
worked out by the two colleges and the 
State Board of Control and announced by 
Dr.: Doak S. Campbell, FSCW’s president. 


LAWYERS IN THE ARMED FORCES 


CAPTAIN LEON HARTON, former 
Mayor, Municipal Judge and City Attor- 
ney, of Daytona Beach, has been promoted 
to Major in the Air Corps. 


SIDNEY TAYLOR, DeLand City At- 
torney, has enlisted in the Marines. 


HERSCHEL O. MOATES has been 
commissioned a Lieutenant (sg) in the 
United States Naval Reserve. 


DEAN BOGGS, of Jacksonville, has 
been commissioned a Lieutenant in the 
United States Naval Reserve. 


‘MISS ANNIE E’DEL, of West Palm 
Beach, has received a commission as a 
Lieutenant (jg) in the Waves. 

B. K. ROBERTS, Tallahassee, has been 
commissioned a Liéutenant (jg) in the 
United States Coast Guard Reserve. 


MAJOR H. E. COUCHMAN, Daytona 
Beach, has been promoted to the rank of 
Lieutenant Colonel. 

CAROL RUNYON has been commis- 
sioned a Captain in the Army. 

JOHN DICKINSON, former Prosecut- 
ing Attorney of Pinellas County, Executive 
Secretary and Editor of the Law Journal, 


has been commissioned a Captain in the 
United States Army. 


JUDGE C. E. CHILLINGWORTH, of 
West Palm Beach, has been promoted from 
Lieutenant Commander to Commander in 
the United States Naval Reserves. 


CAPTAIN MeCARTHY CRENSHAW, 
Jacksonville, has been promoted to the 
rank of Major in the United States Army. 


H. GUNTER STEPHENSON, County 
Solicitor of Polk County, has entered the 
U. S. Navy as an apprentice seaman. 


ROBERT GIVENS of Key West is now 
a full Colonel. 


MUNICIPAL JUDGE E. A. LAKE of 
West Palm Beach is a First Lieutenant 
in the U. S. Marines. 


JUDGE HERBERT B. FREDERICK 
of the 7th Judicial Cireuit is a Major 
in the Judge Advocate General’s Depart- 
ment and has been selected as one of a 
class of fifty to attend the Command School 
at Ft. Riley, Kansas. 


LAWRENCE ROGERS, Kissimmee, has 
been commissioned a Lieutenant (jg) in 
the U. S. Naval: Reserve and has been 
assigned to aviation. 
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PROPOSED FLORIDA RULES OF CIVIL 
PROCEDURE 


(Continued from February Journal) 


RULE 35. PHYSICAL AND MENTAL EXAMINATION OF PERSON. 


(a) ORDER FOR EXAMINATION. In an action in which the mental or physi- 

cal condition of a party is in controversy, the court in which the action is pending may 

order him to submit to a physical or mental examination by a physician. The order may 

’ be made only on motion for good cause shown and upon notice to the party to be exam- 

ined and to all other parties and shall specify the time, place, manner, conditions, and 
scope of the examination and the person or persons by whom it is to be made. 


(b) REPORT OF FINDINGS. 


(1) If requested by the person examined, the party causing the examina- 
tion to be made shall deliver to him a copy of a detailed written report of the 
examining physician setting out his findings and conclusions. After such re- 

* quest and delivery the party causing the examination to be made shall be en- 
titled upon .request to receive from the party examined a like report of any 
examination, previously or thereafter made, of the same mental or physical 
condition. If the party examined refuses to deliver such report the court 
on motion and notice may make an order requiring delivery on such terms as 
are just, and if a physician fails or refuses to make such a report the court 
may exclude his testimony if offered at the trial. 


(2) By requesting and obtaining a report of the examination so ordered 
or by taking the deposition of the examiner, the party examined waives any 
privilege he may have in that action or any other involving the same contro- 
versy, regarding the testimony of every other person who has examined or may 
thereafter examine him in respect of the same mental or physical condition. 


RULE 36. ADMISSION OF FACTS AND OF GENUINENESS OF DOCUMENTS. 


(a) REQUEST FOR ADMISSION. At any time after the pleadings are closed, 
a party may serve upon any other party a written request for the admission by the 
latter of the genuineness of any relevant documents described in and exhibited with the 
request or of the truth of any relevant matters of fact set forth therein. Copies of the 
documents shall be delivered with the request unless copies have already been furnished. 
Each of the matters of which an admission is requested shall be deemed admitted unless, 
within a period designated in the request, not less than ten days after service thereof 
or within such further time as the court may allow on motion and notice, the party to 
whom the request is directed serves upon the party requesting the admission a sworn 
statement either denyinz specifically the matters of which an admission is requested or 
setting forth in detail the reasons why he cannot truthfully eithér admit or deny those 
matters. 


(b) EFFECT OF ADMiSSION. Any admission made by a party pursuant to 
such request is for the purpose of the pending action only and neither constitutes an 
admission by him for any other purpose nor may be used against him in any other 
proceeding. 


RULE 37. REFUSAL TO MAKE DISCOVERY; CONSEQUENCES. 


(a) REFUSAL TO ANSWER. If a party or other deponent refuses to answer 
any question propounded upon oral examination, the examination shall be completed on 
other matters or adjourned, as the proponent of the question may prefer. Thereafter, 
on reasonable notice to all persons affected thereby, he may apply to the cireuit court in 
the county where the deposition is taken, or, if the cause is pending in any court in said 
county, then to such court, for an order compelling an answer. Upon the refusal of a 
deponent to answer any interrogatory submitted under Rule 31 or upon the refusal of 
a party to answer any interrogatory submitted under Ru'e 33, the proponent of the 
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question may on like notice make like application for such an order. If the motion is 
granted and if the court finds that the refusal was without substantial justification, the 
court shall require the refusing party or deponent and the party or attorney advising 
the refusal or either of them to pay to the examining party the amount of the reasonable 
expenses incurred in obtaining the order, including reasonable attorney’s fees. If the 
motion is denied and if the court finds that the motion was made without substantial 
justification, the court shall require the examining party or the attorney advising the 
motion or both of them to pay to the refusing party or witness the amount of the reason- 
able expenses incurred in opposing the motion, including reasonable attorney’s fees. 


(b) FAILURE TO COMPLY WITH ORDER. 


(1) Contempt. If a party or other witness refuses to be sworn or re- 
fuses to answer any question after being directed to do so by the court as 
provided in subdivision (a) of this rule, the refusal may be considered a con- 
tempt of that court. 


(2) Other Consequences. If any party or. an officer or managing agent 
of a party refuses to obey an order made under subdivision (a) of this rule 
requiring him to answer designated questions, or an order made under Rule 
34 to produce any document or other thing for inspection, copying, or photo- 
graphing or to permit it to be done, or to permit entry upon land or other 
property, or an order made under Rule 35 requiring him to submit to a physi- 
cal or mental examination, the court may make such orders in regard to the 
refusal as are just, and among others the following: 


(i) An order that the matters regarding which the questions were 
asked, or the character or deseription of the thing or land, or the contents 
of the paper, or the physical or mental condition of the party, or any 
other designated facts shall be taken to be established for the purposes of 
the action in accordance with the claim of the party obtaining the order. 


(ii) An order refusing to allow the disobedient party to support or 
oppose designated claims or defenses, or prohibiting him from introducing 
in evidence designated documents or things or items of testimony, or from 
introducing evidence of physical or mental condition; 


(iii) An order striking out pleadings or parts thereof, or staying 
further proceedings until the order is obeyed, or dismissing the action or 


proceeding or any part thereof, or rendering a judgment by default against 
the disobedient party; 


(iv) In lieu of any of the foregoing orders or in addition thereto, an 
order directing the arrest of any party or agent of a party for disobeying 


any of such orders except an order to submit to a physical or mental 
examination. 


(ec) EXPENSES ON REFUSAL TO ADMIT. If a party, after being served 
with a request under Rule 36 to admit the genuineness of any documents or the truth of 
any matters of fact, serves a sworn denial thereof and if the party requesting the admis- 
sions thereafter proves the genuineness of any such document or the truth of any such 
matter of fact, he may apply to the court for an order requiring the other party to pay 
him the reasonable expenses incurred in making such proof, including reasonable attor- 
ney’s fees. Unless the court finds that there were good reasons for the denial or that 
the admissions sought were of no substantial importance, the order shall be made. 


(d) FAILURE OF A PARTY TO ATTEND OR SERVE ANSWERS. If a party 
or an officer or managing agent of a party wilfully fails to appear before the officer 
who is to take his deposition, after being served with a proper notice, or fails to serve 
answers to interrogatories submitted under Rule 33, after proper service of such inter- 
rogatories, the court on motion and notice may strike out all or any part of any plead- 
ing of that party, or dismiss the action or proceeding or any part thereof, or enter a 
judgment by default against that party. 


Comment: The following changes are made in the federal rule: 


In the second sentence of paragraph (a), in the seventh and eighth 
lines, the words “the court in the district where the deposition is taken 
for an order compelling an answer” are changed to read: “the circuit 
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court in the county where the deposition is taken, or, if the cause is 
pending in any court in said county, then to such court, for an order 
compelling an answer”. 

In paragraph (b) (1), in the fourth line, the words “in the district 
in which the deposition is being taken” are stricken and the words “as 
provided in subdivision (a) of this rule” are substituted. 


Paragraphs (e) and (f) of the federal rule, pertaining to United 
States statutes, are deleted. 


VI. TRIALS 
RULE 38. JURY TRIAL OF RIGHT. 


(a) RIGHT PRESERVED. The right of trial by jury as declared by Section 3 
of the Declaration of Rights of the Constitution of Florida, shall be preserved to the 
parties inviolate. 

(a) DEMAND. Any party may demand a trial by jury of any issue triable of 
right by a jury by serving upon the other parties a demand therefor in writing at any 
time after the commencement of the action and not later than ten days after the service 
of the last pleading directed to such issue. Such demand may be indorsed upon a plead- 
ing of the party. 


(c) SAME; SPECIFICATION OF ISSUES. In his demand a party may 
specify the issues which he wishes so tried; otherwise he shall be deemed to have 
demanded trial by jury for all the issues so triable. If he has demanded trial by jury 
for only some of the issues, any otger party within ten days after service of the demand 
or such lesser time as the court may order, may serve a demand for trial by jury of 
any other or all of the issues of fact in the action. 


(d) WAIVER. The failure of a party to serve a demand as required by this rule 
and to file it as required by Rule 5 (d) constitutes a waiver by him of trial by jury. 


A demand for trial by jury made as herein provided may not be withdrawn without the 
consent of the parties. 


Comment: In paragraph (a) the second and third lines reading “as declared by the 
Seventh Amendment to the Constituticn or as given by a statute of the 
United States” are stricken, and in lieu thereof the words “as declared 
by section 3 of the Declaration of Rights of the Constitution of Florida” 
are substituted. 


RULE 39. TRIAL BY JURY OR BY THE COURT. 


(a) BY JURY. When trial by jury has been demanded as provided in Rule 38, 
the action shall be designated upon the docket as a jury action. The trial of all issues 
so demanded shall be by jury, unless (1) the parties or their attorneys of record, by 
written stipulation filed with the court or by an oral stipulation made in open court and 
entered in the record, consent to trial by the court sitting without a jury or (2) the court 
upon motion or of its own initiative finds that a right of trial by jury of some or all of 
those issues does not exist under the Constitution or statutes of the State of Florida. 


(b) BY THE COURT. Issues not demanded for trial by jury as provided in 
Rule 38 shall be tried by the court; but, notwithstanding the failure of a party to de- 
mand a jury in an action in which such a demand might have been made of right, the 
court in its diseretion upon motion may order a trial by a jury of any or all issues. 


(c) ADVISORY JURY AND TRIAL BY CONSENT. In all actions not triable 
of right by a jury the court upon motion or of its own initiative may try any issue with 
an advisory jury or, the court, with the consent of both parties, may order a trial with a 
jury, whose verdict has the same effect as if trial by jury had been a matter of right. 


Comment: The following changes are made in the federal rule: 


In paragraph (a) the words “United States” are changed to “State 
of Florida”. 


In paragraph (c) the words “except in actions against the United 
States when a statute of the United States provides for trial without 
a jury” are stricken. 
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RULE 40. ASSIGNMENT OF CASES FOR TRIAL. 


The trial courts may provide by rule for the placing of actions upon the trial eal- 
endar (1) without request of the parties or (2) upon request of a party and notice to 
the other parties or (3) in such other manner as the courts deem expedient. Precedence 
shall be given to actions entitled thereto by any statute of the State of Florida. 


Comment: In the second line the word “trial” is substituted for the word “dis- 
trict” and the word “may” is substituted for the word “shall”. In the 
last line the words “State of Florida” are substituted for the words 
“United States” in the federal rule. 


RULE 41. DISMISSAL OF ACTIONS. © 
(a) VOLUNTARY DISMISSAL: EFFECT THEREOF. 


(1) By Plaintiff; By Stipulation. Subject to the provisions of Rule 23 
(b) and of any statute of the State of Florida, an action may be dismissed by 
the plaintiff without order of court (i) by filing a notice of dismissal at any 
time before service of the answer or (ii) by filing a stipulation of dismissal 
signed by all the parties who have appeared generally in the action. Unless 
otherwise stated in the notice of dismissal or stipulation, the dismissal is with- 
out prejudice, except that a notice of dismissal operates as an adjudication 
upon the merits when filed by a plaintiff who has once dismissed in any court 
of the United States or of any state an action based on or including the same 
claim. 


(2) By Order of Court. Except as provided in paragraph (1) of this 
subdivision of this rule, an action sha!l not be dismissed at the plaintiff’s in- 
stance save upon order of the court and upon such terms and conditions as 
the court deems proper. If a counterclaim has been pleaded by a defendant 
prior to the service upon him of the plaintiff’s motion to dismiss, the action 
shall not be dismissed against the defendant’s objection unless the counterclaim 
can remain pending for independent adjudication by the court. Unless other- 
wise specified in the order, a dismissal under this paragraph is without preju- 
dice. 


(b) INVOLUNTARY DISMISSAL: EFFECT THEREOF. For failure of the 
plaintiff to prosecute or to comply with these rules or any order of court, a defendant 
may move for dismissal of an action or of any claim against him. After the plaintiff 
has completed the presentation of his evidence, the defendant, without waiving his right 
to offer evidence in the event the motion is not granted, may move for a dismissal on 
the ground that upon the facts and the law the plaintiff has shown no right to relief. 
Unless the court in its order for dismissal otherwise specifies, a dismissal under this sub- 
division and any dimissal not provided for in this rule, other than a dismissal for lack 
of jurisdiction or for improper venue, operates as an adjudication upon the merits. 


(ec) DISMISSAL OF COUNTERCLAIM, CROSS-CLAIM, OR THIRD PARTY 
CLAIM. The provisions of this rule apply to the dismissal of any counterclaim, cross- 
claim, or third-party claim. A voluntary dismissal by the claimant alone pursuant to 
paragraph (1) of subdivision (a) of this rule shall be made before a responsive pleading 
is served or, if there is none, before the introduction of evidence at the trial or hearing. 


_ (d) COSTS OF PREVIOUSLY-DISMISSED ACTION. If a plaintiff who has 
once dismissed an action in any court commences an action based upon or including the 
same claim against the same defendant, the court may make such order for the payment 
of costs of the action previously dismissed as it may deem proper and may stay the pro- 
ceedings in the action until the plaintiff has complied with the order. 


Comment: Same as the federal rule except that the words “United States” in the 
third line of paragraph (a) (1) are changed to “State of Florida” and 


the words “23 (c)” in the second line are changed to “23 (b)”. 
\ 


RULE 42. CONSOLIDATION; SEPARATE TRIALS. 


(a) CONSOLIDATION. When actions involving a common question of law or 
fact are pending before the court, it may order a joint hearing or trial of any or all 
the matters in issue in the actions; it may order all the actions consolidated; and it may 
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make such orders concerning proceedings therein as may tend to avoid unnecessary 
costs or delay. 

(b) SEPARATE TRIALS. The court in furtherance of convenience or to avoid 
prejudice may order a separate trial of any claim, cross-claim, counterclaim, or third- 


party claim, or of any separate issue or of any number of claims, cross-claims, counter- 
claims, third-party claims, or issues. 


RULE 43. EVIDENCE. 


(a) FORM AND ADMISSIBILITY. In all trials the testimony of witnesses shall 
be taken orally in open court, unless otherwise provided by these rules. All evidence 
shall be admitted which is admissible under the statutes of the State of Florida, or under 
the rules of evidence heretofore applied in the courts of the State of Florida. In any 
case, the statute or rule which favors the reception of the evidence governs, and the 
evidence shall be presented according to the most convenient method prescribed in any 
of the statutes or rules to which reference is herein made. The competency of a witness 
to testify shall be determined in like manner. 


(b) SCOPE OF EXAMINATION AND CROSS-EXAMINATION. A party may 
interrogate any unwilling or hostile witness by leading questions. A party may eall an 
adverse party or an officer, director, or managing agent of a public or private corpora- 
tion or of a partnership or association which is an adverse party, and interrogate him 
by leading questions and contradict and impeach him in all respects as if he had been 
called by the adverse party, and the witness thus called may be contradicted and im- 
peached by or on behalf of the adverse party also, and may be cross-examined by the 
adverse party only upon the subject matter of his examination in chief. 


(ec) RECORD OF EXCLUDED EVIDENCE. In an action tried by a jury, if 
an objection to a question propounded to a witness is sustained by the court, the exam- 
ining attorney may make a specific offer of what he expects to prove by the answer of 
witness. The court may require the offer to be made out of the hearing of the jury. 
The court may add such other or further statement as clearly shows the character of the 
evidence, the form in which it was offered, the objection made, and the ruling thereon. 
In actions tried without a jury the same procedure may be followed, except that the 
court upon request shall take and report the evidence in full, unless it clearly appears 
that the evidence is not admissible on any ground or that the witness is privileged. 


(d) AFFIRMATION IN LIEU OF OATH. Whenever under these rules an oath 
is required to be taken, a solemn affirmation may be accepted in lieu thereof. 


(e) EVIDENCE ON MOTIONS. When a motion is based on facts not appear- 
ing of record the court may hear the matter on affidavits presented by the respective 
parties, but the court may direct that the matter be heard wholly or partly on oral 
testimony or depositions. 


Comment: The words “United States” in paragraph (a) are changed to “State of 
Florida” in two instances, and the words in the seventh line beginning 
“on the hearing” and ending “court is held” are stricken, as they are 
obviously not applicable to Florida practice. 


RULE 44. PROOF OF OFFICIAL RECORD. 


(a) AUTHENTICATION OF COPY. An official record or an entry therein, 
when admissible for any purpose, may be evidenced by an official publication thereof 
or by a copy attested by the officer having the legal custody of the record, or by his 
deputy, and accompanied with a certificate that such officer has the custody. If the 
office in which the record is kept is within the United States or within a territory or 
insular possession subject to the dominion of the United States, the certificate may be 
made by a judge of a court of record of the county, parish, or other political subdi- 
vision in which the record is kept, authenticated by the seal of the court, or may be made 
by any public officer having a seal of office and having official duties in the county, 
parish, or other political subdivision in which the record is kept, authenticated by the 
seal of his office. If the office in which the record is kept is in a foreign state or 
country, the certificate may be made by a secretary of embassy or legation, consul general, 
consul, vice consul, consular agent, or by any officer in the foreign service of the United 
States stationed in the foreign state or country in which the record is kept, and authenti- 
cated by the seal of his affice. 
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(b) PROOF OF LACK OF RECORD. A written statement signed by an officer 
having the custody of an official re¢ord or by his deputy that after diligent search no 
record or entry of a specified tenor is found to exist in the records of his office, ac- 
companied by a certificate as above provided, is admissible as evidence that the records 
of his office contain no such record or entry. 


(c) OTHER PROOF. This rule does not prevent the proof of official records or 
of entry or lack of entry therein by any method authorized by any applicable statute or 
by the rules of evidence at common law. 


Comment: In the eleventh and fifteenth lines of the federal rule the words “district 
or” are changed to “county, parish, or other”. 


RULE 45. SUBPOENA. 


(a) FOR ATTENDANCE OF WITNESSES; FORM; ISSUANCE. Every sub- 
poena shall be issued by the clerk under the seal of the court, shall state the name of 
the court and the title of the action, and shall command each person to whom it is directed 
to attend and give testimony at a time and place therein specified. The clerk shall issue 
a subpoena, or a subpoena for the production of documentary evidence, signed and sealed 
but otherwise in blank, to a party requesting it, who shall fill it in before service. 


(b) FOR PRODUCTION OF DOCUMENTARY EVIDENCE. A subpoena may 
also command the person to whom it is directed to produce the books, papers, or docu- 
ments designated therein; but the court, upon motion made promptly and in any event 
at or before the time specified in the subpoena for compliance therewith, may (1) quash 
the subpoena if it is unreasonable and oppressive or (2) condition denial of the motion 
upon the advancement by the person in whose behalf the subpoena is issued of the rea- 
sonable cost of producing the books, papers, or documents. 


(c) SERVICE. A subpoena may be served by an officer authorized by law to 
serve process, or by any other person who is not a party and is not less than 18 years 
of age. Service of a subpoena upon a person named therein shall be made by delivering 
a copy thereof to such person and by tendering to him the fees for one day’s attendance 
and the mileage allowed by law. When the subpoena is issued on behalf of the state 
or any of its subdivisions or other governmental organizations, or an officer or agency 
thereof, fees and mileage need not be tendered. 


(d) SUBPOENA FOR TAKING DEPOSITIONS; PLACE OF EXAMINATION. 


(1) Proof of service of a notice to take a deposition as provided in 
Rules 30 (a) and 31 (a) constitutes a sufficient authorization for the issuance 
by the clerk of the cireuit court of the county in which the deposition is to be 
taken of subpoenas for the persons named or described therein. The clerk of 
the court in which a ease is pending shall issue subpoenas for witnesses whose 
depositions are to be taken in the county in which the case is pending. A sub- 
poena commanding the production of documentary evidence on the taking of 
a deposition shall not be used without an order of the court issuing the sub- 
poena. 


(2) A resident of the county in which the deposition is to be taken may 
be required to attend an examination only in the county wherein he resides or 
is employed or transacts his business in person. A nonresident of the county 
may be required to attend only in the county wherein he is served with a sub- 
poena, or within 40 miles from the place of service, or at such other place as 
is fixed by an order of court. 


(e) SUBPOENA FOR A HEARING OR TRIAL. At the request of any party, 
subpoenas for attendance at a hearing or trial shall be issued by the clerk of the court 
m which the hearing or trial is held. A subpoena requiring the attendance of a witness 
at hearing or trial may be served at any place within the state. 


(f) CONTEMPT. Failure by any person without adequate excuse to obey a sub- 
poena served upon him may be deemed a contempt of the court from which the sub- 
poena issued. 


Comment: The federal rule is followed, except as follows: The words in the first 
and second lines of paragraph (c) reading “the marshal, by his deputy”, 
are changed to ‘an officer authorized by law to serve process”, and the 
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words “United States” in the last sentence of paragraph (c) are stricken, 
and in lieu thereof the words “state or any of its subdivisions or other 
governmental organizations” are substituted. 


In paragraph (d) (1), in the fourth and fifth lines, the words 
“district court for the district in which the deposition is to be taken” 
are stricken, and the words “circuit court of the county in which the 
deposition is to be taken” are substituted. 


At the end of the first sentence in paragraph (d) (1), after the 
word “therein” a new sentence is added, reading as follows: “The clerk 
of the court in which a case is pending shall issue subpoenas for wit- 
nesses whose depositions are to be toben in the county in which the 

_ ease is pending”. 


Also, at the end of the last sentence of paragraph (d)-(1), the 
words “issuing the subpoena” are added. 


In paragraph (d) (2) the word “district” is changed to “county” 
in two places. 


In paragraph (e) (1) the (1) is stricken, and in the third line the 
words “district court for the district” are stricken and the word “court” 
substituted. At the end of the first clause of the second sentence the 
word “district” is changed to “state” and the remainder of the sentence 
and paragraph (2) are stricken. 


RULE 46. EXCEPTIONS UNNECESSARY. 


Formal exceptions to rulings or orders of the court are unnecessary; but for all pur- 
poses for which an exception has heretofore been necessary it is sufficient that a party, 
at the time the ruling or order of the court is made or sought, makes known to the court 
the action which he desires the court to take or his objection to the action of the court 
and his grounds therefor; and, if a party has no opportunity to object to a ruling or 
order at the time it ismade, the absence of an objection does not thereafter prejudice him. 


RULE 47. JURORS. 


(a) EXAMINATION OF JURORS. The court may permit the parties or their 
attorneys to conduct the examination of prospective jurors or may itself conduct the 
examination. In the latter event, the court shall permit the parties or their attorneys 
to supplement the examination by such further inquiry as it deems proper or shall itself 
submit to the prospective jurors such additional questions of the parties or their attor- 
neys as it deems proper. 


(b) ALTERNATE JURORS. The court may direct that one or two jurors in 
addition to the regular panel be called and impanelled to sit as alternate jurors. Alter- 
nate jurors in the order in which they are called shall replace jurors who, prior to the 
time the jury retires to consider its verdict, become ‘unable or disqualified to perform 
their duties. Alternate jurors shall be drawn in the same manner, shall have the same 
qualifications, shall be subject to the same examination and challenges, shall take the 
same oath, and shall have the same functions, powers, facilities, and privileges as the 
principal jurors. An alternate juror who does not replace a principal juror shall be 
discharged after the jury retires to consider its vedict. If one or two alternate jurors 
are called, each party is entitled to one peremptory chal'enge in addition to those other- 
wise allowed by law. The additional peremptory challenge may be used only against 
an alternate juror, and the other peremptory challenges allowed by law shall not be used 
against the alternates. 


Comment: Chapter 19030 of the 1939 Laws of Florida as to alternate jurors does 
not conflict with this rule. 


RULE 48. JURIES OF LESS THAN SIX — MAJORITY VERDICT. 


The parties may stipulate that the jury shall consist of any number less than six or 
that a verdict or a finding of a stated majority of the jurors shall be taken as the ver- 
dict or finding of the jury. 


Comment: The word “Twelve” is changed to “Six” in the caption and also in this 
rule. Section 4361 C. G. L. provides for six jurors instead of twelve. 


RULE 49. SPECIAL VERDICTS AND INTERROGATORIES. 


(a) SPECIAL VERDICTS. The court may require a jury to return only a 
special verdict in the form of a special written finding upon each issue of fact. In that 
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event the court may submit to the jury written questions susceptible of categorical or 
other brief answer or may submit written forms of the several special findings which 
might properly be made under the pleadings and evidence; or it may use such other 
method of submitting the issues and requiring the written findings thereon as it deems 
most appropriate. The court shall give to the jury such explanation and instruction 
concerning the matter thus submitted as may be necessary to enable the jury to make 
its findings upon each issue. If in so doing the court omits any issue of fact raised by 
the pleadings or by the evidence, each party waives his right to a trial by jury of the 
issue so omitted unless before the jury retires he demands its submission to the jury. 
As to an issue omitted without such demand the court may make a finding; or, if it fails 


to do so, it shall be deemed to have made a finding in aceord with the judgment on 
the special verdict. 


(b) GENERAL VERDICT ACCOMPANIED BY ANSWER TO INTEROGA- 
TORIES. The court may submit to the jury, together with appropriate forms for a 
general verdict, written interrogatories upon one or more issues of fact the decision of 
which is necessary to a verdict. The court shall give such explanation or instruction as 
may be necessary to enable the jury both to make answers to the interrogatories and to 
render a general verdict, and the court shall direct the jury both to make written answers 
and to render a general verdict. When the general verdict and the answers are harmoni- 
ous, the court shall direct the entry of the appropriate judgment upon the verdict and 
answers. When the answers are consistent with each other but one or more is incon- 
sistent with the general verdict, the court may direct the entry of judgment in accordance 
with the answers, notwithsanding the general verdict, or may return the jury for fur- 
ther consideration of its answers and verdict, or may order a new trial. Whien the an- 
swers are inconsistent with each other and one or more is likewise inconsistent with 
the general verdict, the court shall not direct the entry of judgment but may return the 
jury for further consideration of its answers and verdiet or may order a new trial. 


RULE 50. MOTION FOR A DIRECTED VERDICT. 


(a) WHEN MADE: EFFECT. A party who moves for a directed verdict at 
the close of the evidence offered by an opponent may offer evidence in the event that 
the motion is not granted, without having reserved the right so to do and to the same 
extent as if the motion had not been made. A motion for a directed verdict which is not 
granted is not a waiver of trial by jury even though all parties to the action have moved 


for directed verdicts. A motion for a directed verdict shall state the specifie grounds 
therefor. 


(b) RESERVATION OF DECISION ON MOTION. Whenever a motion for a 
directed verdict made at the close of all the evidence is denied or for any reason is not 
granted, the court is deemed to have submitted the action to the jury subject to a later 
determination of the legal questions raised by the motion. Within ten days after the 
reception of a verdict, a party who has moved for a directed verdict may move to have 
the verdict and any judgment entered thereon set aside and to have judgment entered 
in accordance with his mot*on for a directed verdict; or if a verdict was not returned such 
party, within ten days after the jury has been discharged, may move for judgment in 
accordance with his motion for a directed verdict. A motion for a new trial may be 
joined with this motion, or a new trial may be prayed for in the alternative. If a verdict 
was returned, the court may allow the judgment to stand or may reopen the judgment 
and either order a new trial or direct the entry of judgment as if the requested verdict 
had been directed. If no verdict was returned, the court may direct the entry of 
judgment as if the requested verdict had been directed or may order a new trial. 


Comment: Under section 4497 C. G. L. motions for new trial must be made within 
four days: under the Chancery Act. section 70, petitions for rehearing 
must be filed within 20 days after decree is recorded; under Supreme 
Court Rule 25, petition for rehearing in the Supreme Court of Florida 
must be filed within 15 days. Since proceedings in law and in equity 
are the same under the federal rules, the committee adopted the ten- 
day period both for motions for new trial and for rehearings. 


RULE 51. INSTRUCTIONS TO JURY: OBJECTION. 
At the close of the evidence or at such earlier time during the trial as the court 


reasonably directs, any party may file written requests that the court instruct the jury 
on the law as set forth in the requests. The court shall inform counsel of its proposed 
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action upon the requests prior to their arguments to the jury, but the court shall instruct 
the jury after the arguments are completed. No party may assign as error the giving 
or the failure to give an instruction unless he objects thereto before the jury retires 
to consider its verdict, stating distinctly the matter to which he objects and the grounds 
of his objection. Opportunity shall be given to make the objection out of the hearing 
of the jury. 


RULE 52. FINDINGS BY THE COURT. 


(a). EFFECT. In all actions tried upon the facts without a jury, the court shall 
find the facts specially and state separately its conclusions of law thereon and direct 
the entry of the appropriate judgment; and in granting or refusing interlocutory in- 
junctions the court shall similarly set forth the findings of fact and conclusions of law 
which constitute the grounds of its action. Requests for findings are not necessary 
for purposes of review. Findings of fact sha!l not be set aside unless clearly erroneous, 
and due regard shall be given to the opportunity of the trial court to judge of the ecredi- 
bility of the witnesses. The findings of a master, to the extent that the court adopts 
them, shall be considered as the findings of the court. 


(b) AMENDMENT. Upon motion of a party made not later than ten days after 
entry of judgment the court may amend its findings or make additional findings and 
may amend the judgment accordingly. The motion may be made with a motion for a 
new trial pursuant to Rule 59. When findings of fact are made in actions tried by the 
court without a jury, the question of the sufficiency of the evidence to support the 
findings may thereafter be raised whether or not the party raising the question has 
made in the trial court an objection to such findings or has made a motion to amend 
them or a motion for judgment. 


Comment: The word “district” in the second line from the end of paragraph (b) 
of the federal rule is changed to “trial”. 


RULE 53. MASTERS. 


(a) APPOINTMENT AND COMPENSATION. The court in which any action 
is pending may appoint a special master therein. As used in these rules the word 
“master” includes a referee, an auditor, and an examiner. The compensation to be al- 
lowed to a master shall be fixed by the court, and shall be charged upon such of the 
parties or paid out of any fund or subject matter of the action, which is in the custody 
and control of the court as the court may direct. The master shall not retain his report 
as security for his compensation ;-but, when the party ordered to pay the compensation 
allowed by the court does not pay it after notice and within the time prescribed by the 
court, the master is entitled to a writ of execution against the delinquent party. 


(b) REFERENCE. A reference to a master shall be the exception and not the 
rule. In actions to be tried by a jury, a reference shall be made only when the issues 
are complicated; in actions to be tried without a jury, save in matters of account, a 
reference shall be made only upon a showing that some exceptional condition requires it. 


(ce) POWERS. The order of reference to the master may specify or limit his 
powers.and may direct him to report only upon particular issues or to do or perform 
particular acts or to receive and report evidence only and may fix the time and place 
for beginning and closing the hearings and for the filing of the master’s report. Sub- 
ject to the specifications and limitations stated in the order, the master has and shall 
exercise the power to regulate all proceedings in every hearing before him and to do all 
acts and take all measures necessary or proper for the efficient performance of his duties 
under the order. He may require the production before him of evidence upon all matters 
embraced in the reference, including the production of all books, papers, vouchers, docu- 
ments, and writings applicable thereto. He may rule upon the admissibility of evidence 
unless otherwise directed by the order of reference and has the authority to put witnesses 
on oath and may himself examine them and may eall the parties to the action and ex- 
amine upon oath. When a party so requests, the master shall make a record of the evi- 
dence offered and excluded in the same manner and subject to the same limitations as 
provided in Rule 43 (c) for a court sitting without a jury. 


(d) PROCEEDINGS. 


(1) Meetings. When a reference is made, the clerk shall forthwith 
furnish the master with a copy of the order of reference. Upon receipt 
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(e) 


thereof unless the order of reference otherwise provides, the master shall 
forthwith set a time and place for the first meeting of the parties or their 
attorneys to be held within 20 days after the date of the order of reference 
and shall notify the parties or their attorneys. It is the duty of the master 
to proceed with all reasonable diligence. Either party, on notice to the parties 
and master, may apply to the court for an order requiring the master to speed 
the proceedings and to make his report. If a party fails to appear at the 
time and place appointed, the master may proceed ex parte or, in his dis- 
cretion, adjourn the proceedings to a future day, giving notice to the absent 
party of the adjournment. 


(2) Witnesses. The parties may proceure the attendance of witnesses 
before the master by the issuance and service of subpoenas as provided in Rule 
45. If without adequate excuse a witness fails to appear or give evidence, 
he may be punished as for a contempt and be subjected to the consequences, 
penalties, and remedies provided in Rules 37 and 45. 


'(3) Statement of Accounts. When matters of accounting are in issue 
before the master, he may preseribe the form in which the accounts shall be 
submitted and in any proper case may require or receive in evidence a state- 
ment by a certified public accountant who is called as a witness. Upon ob- 
jection of a party to any of the items thus submitted or upon a showing that 
the form of statement is insufficient, the master may require a different form 
of statement to be furnished, or the accounts or specific items thereof to 
be proved by oral examination of the accounting parties or upon written in- 
terrogatories or in such other manner as he directs. 


REPORT. 


(1) Contents and Filing. The master shall prepare a report upon the 
matters submitted to him by the order of reference and, if required to make 
findings of fact and conclusions of law, he shall set them forth in the re- 
port. He shall file the report with the clerk of the court and, in an action to 
be tried without a jury, unless otherwise directed by the order of reference, 
shall file with it a transcript of the proceedings and of the evidence and the 
original exhibits. The clerk shall forthwith mail to all parties notice of the 
filing. 


(2) In Non-Jury Actions. In an action to be tried without a jury the 
court shall accept the master’s findings of fact unless clearly erroneous. With- 
in ten days after being served with notice of the filing of the report any party 
may serve written objections thereto upon the other parties. Application to 
the court for action upon the report and upon objections thereto shall be by 
motion and upon notice as prescribed in Rule 6 (d). The court after hearing 
may adopt the report, or may modify it, or may reject it in whole or in part, 
or may receive further evidence, or may recommit it with instructions. 


(3) In Jury Actions. In an action to be tried by a jury the master shall 
not he directed to report the evidence. His findings upon the issued submitted 
to him are admissible as evidence of the matters found and may be read to 
the jury, subject to the ruling of the court upon any objections in point of 
law which may be made to the report. 


(4) Stipulation as to Findings. The effect of a master’s report is the 
same whether or not the parties have consented to the reference; but, when the 
parties stipulate that a master’s findings of fact shall be final, only questions 
of law arising upon the report shall thereafter be considered. 


(5) Draft Report. Before filing his report a master may submit a draft 
thereof to counsel for all parties for the purpose of receiving their suegestions. 


Comment: In paragraph (a) that part of the first sentence of the federal rule 


reading: “Each district court with the concurrence of a majority of all 
the judges thereof may appoint one or more standing masters for its 
district, and” is deleted. 
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VII. JUDGMENT 
RULE 54. JUDGMENTS; COSTS. 


(a) DEFINITION; FORM. “Judgment” as used in these rules includes a decree 
and any order from which an appeal lies. A judgment shall not contain a recital of 
pleadings, the report of a master, or the record of prior proceedings. 


(b) JUDGMENT AT VARIOUS STAGES. When more than one claim for re- 
lief is presented in an action, the court at any stage, upon a determination of the issues 
material to a particular claim and all counterclaims arising out of the transaction or 
occurrence which is the subject matter of the claim, may enter a judgment disposing of 
such claim. The judgment shall terminate the action with respect to the claim so dis- 
posed of, and the action shall proceed as to the remaining claims. In ease a separate 
judgment is so entered, the court by order may stay its enforcement until the entering 
of a subsequent judgment or judgments and may prescribe such conditions as are neces- 
sary to secure the benefit thereof to the party in whose favor the judgment is entered. 


(ec) DEMAND FOR JUDGMENT. A judgment by default shall not be different 
in kind from or exceed in amount that prayed for in the demand for judgment. Except 
as to a party against whom a judgment is entered by default, every final judgment shall 
grant the relief to which the party in whose favor it is rendered is entitled, even if the 
party has not demanded such relief in his pleadings. 


of the State of Florida, or in these rules, costs shall be allowed as of course to the pre- 
vailing party unless the court otherwise directs. Costs may be taxed by the clerk on one 
day’s notice. On motion served within five days thereafter, the action of the clerk may 
be reviewed by the court. 
(d) COSTS. Except when express provision therefor is made either in a statute 
Comment: In the second line of paragraph (d) of the federal rule the words “of 
the United States” are changed to “of the State of Florida”. The words 
in the third, fourth, and fifth lines from the bottom of the paragraph 


(d), reading “but costs against the United States, its officers, and agen- 
cies shall be imposed only to the extent permitted by law” are deleted. 


RULE 55. DEFAULT. 


(a) ENTRY. When a party against whom a judgment for affirmative relief is 
sought has failed to plead or otherwise defend as provided by these rules and that fact 
is made to appear by affidavit or otherwise, the clerk shall enter his default. 


(b) JUDGMENT. Judgment by default may be entered as follows: 


(1) By the Clerk. When the plaintiff’s claim against a defendant is 
for a sum certain or for a sum which ean by computation be made certain, 
the clerk upon request of the plaintiff and upon affidavit of the amount due 
shall enter judgment for that amount and costs against the defendant, if he 
has been defaulted for failure to appear and if he is not an infant or incom- 
‘petent person. 


(2) By the Court. In all other cases the party entitled to a judgment 
by default shall apply to the court therefor; but no judgment by default shall 
be entered against an infant or incompetent person unless represented in the 
action by a general guardian, committee, conservator, or other such repre- 
sentative who has appeared therein. If the party against whom judgment 
by default is sought has appeared in the action, he (or, if appearing by repre- 
sentative, his representative) shall be served with written notice of the applica- 
tion for judgment at least three days prior to the hearing on such application. 
If in order to enable the court to enter judgment or to carry it into effect, 
it is necessary to take an account or to determine the amount of damages or 
to establish the truth of any averment by evidence or to make an investiga- 
tion of any other matter, the court may conduct such hearings or order such 
references as it deems necessary and proper and shall accord a right of trial by 
jury to the parties when and as required by any statute of the State of Florida. 


(ec) SETTING ASIDE DEFAULT. For good cause shown the court may set 
aside an entry of default and, if a judgment by default has been entered, may likewise 
set it aside in accordance with Rule 60 (b). 
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(d) PLAINTIFFS, COUNTERCLAIMANTS, CROSS-COMPLAINTS. The pro- 
visions of this rule apply whether the party entitled to the judgment by default is a 
plaintiff, a third-party plaintiff, or a party who has pleaded a cross-claim or counter- 
claim. In all cases a judgment by default is subject to the limitations of Rule 54 (ce). 


Comment: At the end of paragraph: (b) (2) of the _— rule the words “United 
States” are changed to “State of Florida” 


Paragraph (e), pertaining to judaanine by default against the 
United States or officer or agency thereof, is deleted. 


RULE 56. SUMMARY JUDGMENT. 


(a) FOR CLAIMANT. A party seeking to recover upon a claim, counterclaim, 
or cross-claim, or to obtain a declaratory judgment may, at any time after the pleading 
in answer thereto has been served, move with or without supporting affidavits for a 
summary judgment in his favor upon all or any part thereof. 


. (b) FOR DEFENDING PARTY. A party against whom a claim, counterclaim, 
or cross-claim is asserted or a declaratory judgment is sought may, at any time, move 


with or without supporting affidavits for a summary judgment in his favor as to all 
or any part thereof. 


(c) MOTION AND PROCEEDINGS THEREON. The motion shall be served at 
least ten days before the time specified for the hearing. The adverse party prior to the 
day of hearing may serve opposing affidavits. The judgment sought shall be rendered 
forthwith if the pleadings, depositions, and admissions on file, together with the affi- 
davits, if any, show that, except as to the amount of damages, there is no genuine issue 


as to any material fact and that the moving party is entitled to a judgment as a mat- 
ter of law. 


(d) CASE NOT FULLY ADJUDICATED ON MOTION. If on motion under 
this rule judgment is not rendered upon the whole case or for all the relief asked and a 
trial is necessary, the court at the hearing of the motion, by examining the pleadings 
and the evidence before it and by interrogating counsel, shall if practicable ascertain what 
material facts exist without substantial controversy and what material facts are actually 
and in good faith controverted. It shall thereupon make an order specifying the facts 
that appear without substantial controversy, including the extent to which the amount 
of damages or other relief is not in controversy, and directing such further proceedings 
in the action as are just. Upon the trial of the action the facts so specified shall be 
deemed established, and the trial shall be conducted accordingly. 


(e) FORM OF AFFIDAVITS; FURTHER TESTIMONY. Supporting and 
opposing affidavits shall be made on personal knowledge, shall set forth such facts as 
would be admissible in evidence, and shall show affirmatively that the affiant is compe- 
tent to testify to the matters stated therein. Sworn or certified copies of all papers or 
parts thereof referred to in an affidavit shall be attached thereto or served therewith. 


The court may permit affidavits to be supplemented or opposed by depositions or by 
further affidavits. 


(f) WHEN AFFIDAVITS ARE UNAVAILABLE. Should it appear from the 
affidavits of a party opposing the motion that he cannot for reasons stated present by 
affidavit facts essential to justify his opposition, the court may refuse the application 
for judgment or may order a continuance to permit affidavits to be obtained or deposi- 
tions to be taken or discovery to be had or may make such other order as is just. 


(g) AFFIDAVITS MADE IN BAD FAITH. Should it appear to the satisfac- 
tion of the court at any time that any of the affidavits presented pursuant to this rule 
are presented in bad faith or solely for the purpose of delay, the court shall forthwith 
order the party employing them to pay to the other party the amount of the reasonable 
expenses which the filing of the affidavits caused him to ineur, including reasonable at- 
torney’s fees, and any offending party or attorney may be adjudged guilty of contempt. 


RULE 57. DECLARATORY JUDGMENTS. 
The procedure for obtaining a declaratory judgment pursuant to Sec. 62.09 Florida 


Statutes 1941, shall be in accordance with these rules. The existence of another adequate 
remedy does not preclude a judgment for declaratory relief in cases where it is appro- 


: 


84 FLORIDA LAW. JOURNAL 


priate. The court may order a speedy hearing of an action for a declaratory judgment 
and may advance it on the calendar. 


Comment: The words in the third line of the federal rule beginning “Section 274 
(d) of the Judicial Code” and ending with the words “in the manner 
provided in Rules 38 and 39” are deleted, and the words “Sec. 62.09 Florida 
Statutes 1941, shall be in accordance with these rules” are substituted. 


Section 4954 C. G. L. authorizes the Supreme Court of Florida to 
prescribe rules pertaining to declaratory decrees. 


RULE 58. ENTRY OF JUDGMENT. 


Unless the court otherwise directs, judgment upon the verdict of a jury shall be 
entered forthwith by the clerk; but the court shall direct the appropriate judgment to 
be entered upon a special verdict or upon a general verdict accompanied by answers to 
interrogatories returned by a jury pursuant to Rule 49. When the court directs the 
entry of a judgment that a party recover only money or costs or that there be no recov- 
ery, the clerk shall enter judgment forthwith upon receipt by him of the direction; but,’ 
when the court directs entry of judgment for other relief, the judge shall promptly set- 
tle or approve the form of the judgment and direct that it be entered by the clerk. The 
notation of a judgment in the civil docket as provided by Rule 79 (a) constitutes the 
entry of the judgment; and the judgment is not effective before such entry. 


RULE 59. NEW TRIALS. 


(a) GROUNDS. A new trial may be granted to all or any of the parties and on 
all or part of the issues (1) in an action in which there has been a trial by jury, for any 
of the reasons for which new trials have heretofore been granted, and (2) in an action 
tried without a jury, for any of the reasons for which rehearings have heretofore been 
granted in suits in equity. On a motion for a new trial in an action tried without a jury, 
the court may open the judgment if one has been entered, take additional testimony, 
amend findings of fact and conclusions of law or make new findings and conclusions, 
and direct the entry of a new judgment. 


(b) TIME FOR MOTION. A motion for a new trial shall be served not later 
than ten days after the entry of the judgment, except that a motion for a new trial on 
the ground of newly discovered evidence may be made after the expiration of such 
period and before the expiration of the time for appeal, with leave of court obtained 
on notice and hearing and on a showing of due diligence. 


(c) TIME FOR SERVING AFFIDAVITS. When a motion for new trial is 
based upon affidavits, they shall be served with the motion. The opposing party has 
ten days after such service within which to serve opposing affidavits, which period may 
be extended for an additional period not exceeding 20 days either by the court for good 


cause shown or by the parties by written stipulation. The court may permit reply affi- 
davits. 


(d) ON INITIATIVE OF COURT. Not later than ten days after entry of judg- 
ment the court of its own initiative may order a new trial for any reason for which it 
might have granted a new trial on motion of a party, and in the order shall specify the | 
grounds therefor. 


Comment: The words in paragraph (a) reading “in actions at law in the courts of 
the United States” and the words at the end of the first sentence read- 
ing “in the courts of the United States” are deleted. 


See also comment under Rule 50. 
RULE 60. RELIEF FROM JUDGMENT OR ORDER. 


(a) CLERICAL MISTAKES. Clerical mistakes in judgments, orders, or other 
parts of the record and errors therein arising from oversight or omission may be cor- 
rected by the court at any time of its own initiative or on the motion of any party and 
after such notice, if any, as the court orders. 


(b) MISTAKE; INADVERTENCE; SURPRISE; EXCUSABLE NEGLECT. 
On motion the court, upon such terms as are just, may relieve a party or his legal repre- 
sentative from a judgment, order, or proceeding taken against him through his mistake, 
inadvertence, surprise, or excusable neglect. The motion shall be made within a reason- 
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able time, but in no case exceeding two months after such judgment, order, or proceeding 
was taken. A motion under this subdivision does not affect the finality of a judgment 
or suspend its operation. This rule does not limit the power of a court (1) to entertain 
an action to relieve a party from a judgment, order, or proceeding, or (2) to set aside, 
as provided by law, a judgment obtained against a defendant not actually personally 
notitied. 


Comment: In paragraph (b) of the federal rule the words “within one year, as pro- 
vided in Section 57 of the Judicial Code, U. S. C., Title 28, sec. 118” are 
changed to read: “as provided by law”. The words “six months” are 
changed to read “two months”. 


RULE 61. HARMLESS ERROR. 


No error in either the admission or the exclusion of evidence and no error or defect 
in any ruling or order or in anything done or omitted by the court or by any of the 
parties is ground for granting a new trial or for setting aside a verdict or for vacating, 
modifying, or otherwise disturbing a judgment or order, unless refusal to take such 
action appears to the court inconsistent with substantial justice. The court at every 
stage of the proceeding must disregard any error or defect in the proceeding which does 
not affect the substantial rights of the parties. 


Comment: This rule is the substance of section 4499 of C. G. L. 


RULE 62. STAY OF PROCEEDINGS TO ENFORCE A JUDGMENT. 


(a) AUTOMATIC STAY; EXCEPTIONS — INJUNCTIONS, RECEIVER- 
SHIPS. Except as stated herein, no execution shali issue upon a judgment, nor shall 
proceedings be taken for its enforcement until the expiration of ten days after its entry. 
Unless otherwise ordered by the court, an interlocutory or final judgment in an action for 
an injunction or in a receivership action, shail not be stayed during the period after its 
entry and until an appeal is taken or during the pendency of an appeal. The provisions 
of subdivision (c) of this rule govern the suspending, modifying, restoring, or granting 
of an injunction during the pendency of an appeal. 


(b) STAY ON MOTION FOR NEW TRIAL OR FOR JUDGMENT. In its dis- 
eretion and on such conditions for the security of the adverse party as are proper, the 
court may stay the execution of or any proceedings to enforce a judgment pending the 
disposition of a motion for a new trial made persuant to Rule 59, or of a motion for 
relief from a judgment or order made pursuant to Rule 60, or of a motion for judgment 
in accordance with a motion for a directed verdict made pursuant to Rule 50, or of a 


motion for amendment to the findings or for additional findings made pursuant to 
Rule 52 (b). 


(ec) INJUNCTION PENDING APPEAL. When an appeal is taken from an in- 
terlocutory or final judgment granting, dissolving, or denying an injunction, the court 
in its discretion may suspend, modify, restore, or grant an injunction during the pen- 
dency of the appeal upon such terms as to bond or otherwise as it considers proper for 
the security of the rights of the adverse party. 


(d) STAY UPON APPEAL. When an appeal is taken, the appellant by giving 

a supersedeas bond may obtain a stay subject to the exceptions contained in subdivision 

(a) of this rule. The bond may be given at or after the time of filing the notice of 

appeal or of procuring the order allowing the appeal, as the case may be. The stay is 
- effective when the supersedeas bond is approved by the court. 


(e) STAY IN FAVOR OF THE STATE OR GOVERNMENTAL AGENCY 
THEREOF. When an appeal is taken by the State of Florida or by any county, mu- 
nicipality, board of public instruction, or any constitutional officer, and the operation 
or enforcement of the judgment is stayed, no bond, obligation, or other security shall be 
‘required from the appellant. 


(f) POWER OF APPELLATE COURT NOT LIMITED. The provisions in this 
rule do not limit any power of an appellate court or of a judge or justice thereof to 
stay proceedings during the pendency of an appeal or to suspend, modify, restore, or 
grant an injunction during the pendency of an appeal or to make any order appropriate 
to preserve the status quo or the effectiveness of the judgment subsequently to be entered. 
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Comment: The federal rule is changed in the following respects: 


In the title to paragraph (a) the words “AND PATENT ACCOUNT- 
INGS” are deleted. 


Also, in paragraph (a), in the seventh, eighth, and ninth lines, the 
words “or a Judgment or order directing an accounting in an action for 
infringement of letters patent” are deleted. 


The last setence of paragraph io pertaining to judgments rendered 
by three district judges, is deleted 


From paragraph (e) the words “United States or an officer or agen- 
cy thereof or by direction of any department of the Government of the 
United States” are deleted, and the words “State of Florida or by any 
county, municipality, board of public instruction, or any constitutional 
officer” are substituted. Also, in the title to paragraph (e), the words 
“United States” are deleted and the word “state” substituted, and the 
word “governmental” inserted after the word “or”. 

Paragraph (f) is stricken and paragraph (g) is made paragraph (f) 
and the last six lines, pertaining to the U.S. Judicial Code, are stricken. 


RULE 63. DISABILITY OF A JUDGE. 


If by reason of death, sickness, or other disability, a judge before whom an action 
has been tried is unable to perform the duties to be performed by the court under these 
rules after a verdict is returned or findings of fact and conclusions of law are filed, 
then any other judge regularly sitting in or assigned to the court in which the action 
was tried may perform those duties; but if such other judge is satisfied that he cannot 
perform those duties because he did not preside at the trial or for any other reason, he 
may in his discretion grant a new trial. 


VIII. PROVISIONAL AND FINAL REMEDIES AND 
SPECIAL PROCEEDINGSS 


RULE 64. SEIZURE OF PERSON OR PROPERTY. 


At the commencement of and during the course of an action, all remedies providing 
for seizure of person or property for the purpose of securing satisfaction of the judg- 
ment ultimately to be entered in the action are available under the circumstances and in 
the manner provided by the law of the State of Florida. The remedies thus available 
include arrest, attachment, garnishment, replevin, sequestration, and other correspond- 
ing or equivalent remedies, however designated and regardless of whether the remedy is 
ancillary to an action or must be obtained by an independent action. 

Comment: The words “of Florida” are inserted after the word “state” in the sev- 

enth line, and the words following the word “state”, pertaining to United 
States precedure and continuing to the words “these rules” in the sev- 
enth line from the bottom of the paragraph, are deleted. Also, the words 


“by state procedure” in the second line from the bottom of the rule 
are omitted. 


RULE 65. INJUNCTIONS. 


(a) PRELIMINARY; NOTICE. No preliminary injunction shall be issued with- 
out notice to the adverse party. 


(b) TEMPORARY RESTRAINING ORDER; NOTICE; HEARING; DURA- 
TION. No temporary restraining order shall be granted without notice to the adverse 
party unless it clearly appears from specific facts shown by affidavit or by the verified 
complaint that immediate and irreparable injury, loss, or damage will result to the 
applicant before notice can be served and a hearing had thereon. Every temporary 
restraining order granted without notice shall be indorsed with the date and hour of 
issuance; shall be filed forthwith in the clerk’s office and entered of record; shall define 
the injury and state why it is irreparable and why the order was granted without notice; 
and shall expire by its terms within such time after entry, not to exceed ten days, as 
the court fixes, unless within the time ‘so fixed the order, for good cause shown, is 
extended for a like period or unless the party against whom the order is directed con- 
sents that it may be extended for a longer period. The reasons for the extension shall 
be entered of record. In case a temporary restraining order is granted without notice, 
the motion for a preliminary injunction shall be set down for hearing at the earliest 
possible time and takes precedence of all matters except older matters of the same 
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character; and when the motion comes on for hearing the party who obtained the tem- 
porary restraining order shall proceed with the application for a preliminary injunction 
and, if he does not do so, the court shall dissolve the temporary restraining order. On 
two days’ notice to the party who obtained the temporary restraining order without 
notice or on such shorter notice to that party as the court may prescribe, the adverse 
party may appear and move its dissolution or modification, and in that event the court 


shall proceed to hear and determine such motion as expeditiously as the ends of justice 
require. 


(ec) SECURITY. No restraining order or preliminary injunction shall issue except 
upon the giving of security by the applicant, in such sum as the court deems proper, for 
the payment of such costs and damages as may be incurred or suffered by any party 
who is found tg have been wrongfully enjoined or restrained. 


(d) FORM AND SCOPE OF INJUNCTION OR RESTRAINING ORDER. 
Every order granting an injunction and every restraining order shall set forth the rea- 
sons for its issuance; shall be specific in terms; shall describe in reasonable detail, and 
not by reference to the complaint or other document, the act or acts sought to be re- 
strained; and is binding only upon the parties to the action, their officers, agents, serv- 
ants, employees, and attorneys, and upon those persons in active concert or participation 
with them who receive actual notice of the order by personal service or otherwise. 


Comment: The last sentence of paragraph (c) reading “No such security shall be 


required of the United States or of an officer or agency thereof” is 
deleted. 


Paragraph (e), pertaining to certain acts of Congress, is likewise 
deleted. 


RULE 66. RECEIVERS. 


The practice in the administration of estates by receivers or by other similar officers 
appointed by the court shall be in accordance with the practice heretofore followed in 


the courts of the State of Florida, but all appeals in receivership proceedings are sub- 
ject to these rules. : 


Comment: The words in the fifth line reading “United States or as provided in 
rules promulgated by the district courts” are changed to read “State 
of Florida”. 


RULE 67. DEPOSIT IN COURT. 


In an action in which any part of the relief sought is a judgment for a sum of 
money or the disposition of a sum of money or the disposition of any other thing 
capable of delivery, a party, upon notice to every other party, and by leave of court, 
may deposit with the court all or any part of such sum or thing. Money paid into court 


under this rule shall be deposited and withdrawn in accordance with the provisions of 
Sees. 54.04-54.06 Florida Statutes 1941. 


Comment: The last four lines of this rule, pertaining to federal statutes and pro- 
viding for the withdrawal of money deposited in court, are deleted, and 


the words “Secs. 54.04-54.06 Florida Statutes 1941” are added after the 
words “provisions of”. 


RULE 68. OFFER OF JUDGMENT. 


At any time more than ten days before the trial begins, a party defending against 
a claim may serve upon the adverse paty an offer to allow judgment to be taken against 
him for the money or property or to the effect specified in his offer, with costs then 
acerued. If within ten days after the service of the offer the adverse party serves writ- 
ten notice that the offer is accepted, either party may then file the offer and notice of 
acceptance together with proof of service thereof, and thereupon the clerk shall enter 
judgment. If the order is not so accepted, it shall be deemed withdrawn, and evidence 
thereof is not admissible. If the adverse party fails to obtain a judgment more favor- 
able than that offered, he shall not recover costs in the court from the time of the offer 
but shall pay costs from that time. 


Comment: The words “district court” in the second line from the end of the Fed- 
eral Rule are changed to “court”. 


RULE 69. EXECUTION. ' 


IN GENERAL. Process to enforce a judgment for the payment of money shall 
be a writ of execution, unless the court directs otherwise. The procedure on execution, 
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in proceedings supplementary to and in aid of a judgment, and in proceedings on and 
in aid of execution, shall be in accordance with the practice and procedure of the State 
of Florida. In aid of the judgment or execution, the judgment creditor or his suc- 
cessor in interest, when that interest appears of record, may examine any. person, in- 
cluding the judgment debtor, in the manner provided in these rules for taking depositions 
or in the manner provided by Sees. 55.52-55.61 Florida Statutes 1941. 


Comment: The federal rule is changed as follows: The letter “(a)” preceding the 
first paragraph is deleted, and paragraph (b), pertaining to collectors 
of internal revenue and statutes of the United States, is also deleted. 
The word “state” in the seventh line of paragraph (a) is changed to 
“State of Florida”, and the words immediately following, “in which the 
district court is held, existing at the time the remedy is sought, except 
that any statute of the United States governs to the extent that it is 
applicable” are deleted. The words “the practice of the state in which 
the district court is held” are deleted, and the words “Secs. 55.52-55.61 
Florida Statutes 1941” are substituted. 


RULE 70. JUDGMENT FOR SPECIFIC ACTS; VESTING TITLE. 


If a judgment directs a party to execute a conveyance of land or to deliver deeds 
or other documents or to perform any other specific act and the party fails to comply 
within the time specified, the court may direct the act to be done at the cost of the dis- 
obedient party by some other person appointed by the court, and the act when so done has 
like effect as if done by the party. On application of the party entitled to performance, 
the clerk shall issue a writ of attachment or-sequestration against the property of the 
disobedient party to compel obediance to the judgment. The court may also in proper 
eases adjudge the party in contempt. If real or personal property is within the district, 
the court in lieu of directing a conveyance thereof may enter a judgment divesting the 
title of any party and vesting it in others, and such judgment has the effect of a con- 
veyance executed in due form of law. When any order or judgment is for the delivery 
of possession, the party in whose favor it is entered is entitled to a writ of execution 
or assistance upon application to the clerk. 


RULE 71. PROCESS IN BEHALF OF AND AGAINST PERSONS NOT 
PARTIES. 


When an order is made in favor of a person who is not a party to the action, he 
may enforce obedience to the order by the same process as if he were a party; and, when 
obedience to an order may be lawful!y enforced against a person who is not a party, he 
is liable to the same process for enforcing obedience to the order as if he were a party. 


IX. APPEALS 
RULE 72. APPEALS TO THE CIRCUIT COURT. 


(a) RIGHT OF APPEAL. Any final judgment of a civil court of record, or 
of a court of a justice of the peace, or of any other inferior court, as well as any final 
determination by a county judge of the rights of any party in any particular proceeding 
in probate or in any particular proceeding with reference to the estates and interests 
of minors, may be appealed to the cireuit court, except as follows: 


(1) In every county in the state having a county court, appeals from 
courts of justices of the peace shall be to the county court, and this rule shall 
govern such appeals; provided that, at the option of appellant, such cases thus 
appealed may be tried de novo in the county court, in accordance with Article 
V, Section 18, of the Constitution of Florida. 


(2) In appellate proceedings, by certiorari or otherwise, from any judg- 
ment or order of any of the administrative boards or commissions of the State 
of Florida, the procedure shall be that prescribed by statute. 


(b) NOTICE OF APPEAL. A party may appeal from a final judgment of an 
inferior court by filing in the court from which the appeal is taken, within 30 days from 
the date of the entry of the judgment, a notice of appeal. The notice of appeal shall 
specify the parties taking the appeal, shall designate the judgment or part thereof ap- 
pealed from, shall name the court to which the appeal is taken, and shall include a con- 
cise statement of the assignments of error upon which the appellant intends to rely. 
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The notice of appeal shall be served upon all parties who have appeared in the par- 
ticular proceedings in the trial court, or upon their attorneys of record, and the affidavit 
of service or written acknowledgement thereof shall be considered a part of the notice. 
Such notice shall be made before the notice of appeal is filed, or within such reasonable 
time thereafter as the judge from whose order the appeal is taken may allow. 


Upon application of any party to the appeal, the cireuit judge in whose court the 
appeal is pending shall set a date and a place for hearing the appeal. Such appeal 
shall be heard within 60 days from the date of the appeal unless such cireuit judge, 
because of the condition of his docket or other cause satisfactory to him, shall enlarge 
such time by an order entered either before or after the expiration of the 60 days. Such 
order shall be filed and recorded in the office of the clerk of the cireuit court. 


Written notice of the hearing of the appeal shall be served at least 15 days before 
the hearing, unless such notice sha!l be waived by the interested parties. The hearing 
may be held at such place and at such time within the cireuit as the cireuit judge may 
determine. The filing of briefs shall be optional with attorneys, unless required by the 
cireuit judge. The notice of hearing, with proof or acceptance of service, shall be filed 
in the court where the appeal is pending. 


Before the hearing on the appeal, or before the hearing on a motion to dismiss, it 
shall be the duty of the judge of the trial court, or the clerk thereof, to deliver to the 
clerk of the circuit court the complete original file in the case, or such portions thereof 
as may be designated by the part’es in writing, and to take a receipt therefor. The evi- 
dence introduced in the trial court may be shown by the transcript of the evidence, or by 
a statement of the evidence certified by the trial judge, or by an agreed statement of 
facts signed by the parties or their attorneys. 


The orders of the cireuit judge upon the appeal shall be recorded in the office of 
the clerk of the cireuit court. The original file, together with the original recorded 
orders, shall be returned to the court from which the appeal was taken, but, in a probate 
matter or in a ease involving the estates and interest of minors, the file and the orders 
shall be retained by the clerk of the eireuit court until the expiration of the time for 
taking an appeal to the Supreme Court of Florida, and, if such an appeal is taken, then 
until the completion of the record upon such appeal. 


(ec) APPEALS TO CIRCUIT COURT AMENDABLE. Appellate proceedings 
shall be amendable, and no appeal shall be dismissed for any defect or omission not in- 
sisted upon by the adverse party. An order of dismissal because of an alleged defect or 
omission shall give to the appellant a reasonable time in which to amend. If the amend- 
ment is not made in such reasonable time, the order of dismissal shall then become final. 


(d) DISMISSAL OF APPEALS TO CIRCUIT COURT. Any appeal taken to 
the cireuit court may be dismissed by the cireuit court on the motion of any appellee, on 
five days’ notice to appellant, upon one or more of the following grounds: 


(1) That the appeal was not taken within the time limited for taking 
appeals. 


(2) That the said 60 day period for the hearing of the appeal, or the 
enlargement thereof if any was granted, has expired. 


(3) That such appeal, uppn an inspection of the file, appears to have 
been taken against good faith or merely for delay. 


(e) NATURE OF APPEAL. An appeal shall be merely a step in the ease in 


the nature of a rehearing upon the existing record, with the exception stated in para- 
graph (a) (1) of this rule. 


(f) SUPERSEDEAS. Supersedeas uppn appeal shall be governed by the pro- 
visions of Rule 76 of these rules, pertaining to supersedeas. 


Comment: Rule 72 of the federal rules deals with appeals from the district court 
to the Supreme Court of the United States. The foregoing rule takes 
the place of the federal rule. “Et al” may be used in designating ap- 
pellees. C. G. L. 4635. 


Comment: In the rules as published in the July, 1940, issue of the Florida Law 
Journal, new appellate procedure to the Supreme Court was provided. 
However, since these rules were printed, the Supreme Court, working 
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with a committee of the Florida State Bar Association, has prepared 
new rules of practice for the Supreme Court, which became effective 
April 1, 1942. Therefore, the committee has decided that it would be 
best to renumber these new rules of practice for the Supreme Court, 
so as to make them Rules 73 to 76, inclusive, of the new Florida Rules 
of Civil Procedure. However, they are not being printed in these rules 
at this time as it would unnecessarily increase the size of the Journal, 
and as every lawyer has a copy of these new Supreme Court rules 
anyway. The purpose of renumbering the new rules of Practice for the 
Supreme Court is to keep the numbers of the Florida Rules of Civil 
Procedure in correspondence with the numbers of the Federal Rules of 
Civil Procedure. 


Before a bill is presented to the legislature to adopt these new 
rules, the rules of practice for the Supreme Court of Florida above 
mentioned can be renumbered as Rules 73 to 76, with appropriate sub- 
numbers, so as to tie them in with the new rules herein presented. This 
will have to be carefully done, as the rules of practice themselves refer 
to various numbers, and these will all have to be changed to correspond 
to the new numbering. : 


X. COURTS AND CLERKS 
RULE 77. COURTS AND CLERKS. 


(a) COURTS ALWAYS OPEN. All courts shall be deemed always open for the 
purpose of filing any pleading or other proper paper, of issuing and returning mesne 
and final process, and of making and directing all interlocutory motions, orders and rules. 


(b) TRIALS AND HEARINGS; ORDERS IN CHAMBERS. All jury trials 
shall be conducted in open court and, so far as convenient, in a regular court room. 
All other acts or proceetiings may be done or conducted by a judge in chambers, without 
the attendance of the clerk or other court officials and at any place within the state; 
but no hearing, other than one ex parte, shall be conducted outside the geographical 
jurisdiction of the court without the consent of all parties affected thereby. 


(ec) CLERK’S OFFICE AND ORDERS BY CLERK. The elerk’s office with 
the clerk or a deputy in attendance shall be open during business hours on all days 
except Sundays and legal holidays. All motions and applications in the clerk’s office 
for issuing mesne process, for issuing final process to enforce and execute judgments, 
for entering defaults or judgments by default, and for other proceedings which do not 
require allowance or order of the court are grantable of course by the clerk; but his 
action may be suspended or altered or reseinded by the court upon cause shown. 


(d) NOTICE OF ORDERS OR JUDGMENTS. Immediately upon the entry 
of an order or judgment the clerk sha!l serve a notice of the entry by mail in the manner 
provided for in Rule 5 upon every party affected thereby who is not in default for 
failure to appear and shall make a note in the docket of the mailing. Such mailing is 
sufficient notice for all purposes for which notice of the entry of an order is required 
by these rules; but any party may in addition serve a notice of such entry in the manner 
provided in Rule 5 for the service of papers. 


(e) COURTS WITHOUT CLERKS. Judges may perform all functions and 
duties of the clerks of their respective courts; and, in courts having no clerks, the judges 
shall perform the functions and duties which these rules prescribe for clerks. 

Comment: The word “District” is stricken from the chapter caption and from the 


captions of Rule 77 and paragraph (a). The words “The district” in the 
first line of (a) are changed to “All.” 


In paragraph (b) the words “either within or without the district” 
are changed to read “within the state.” The word “district” in the 
second line from the bottom of paragraph (b) is changed to read 
“geographical jurisdiction of the court.” 


Paragraph (e), relating to courts without clerks, is new. 


RULE 78. MOTION DAY. 


Unless local conditions make it impracticable, each court shall establish regular 
times and places, at intervals sufficiently frequent for the prompt dispatch of business, 
at which motions requiring notice and hearing may be heard and disposed of; but the 
judge at any time or place and on such notice, if any, as he considers reasonable may 
make orders for the advancement, conduct, and hearing of actions. 
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To expedite its business, the court may make provision by rule or order for the 
submission and determination of motions without oral hearing upon brief written state- 
ments of reasons in support and opposition. 


Comment: The word “district” in the first paragraph is deleted. 
RULE 79. BOOKS KEPT BY THE CLERK AND ENTRIES THEREIN. 


(a) CIVIL DOCKET. In lieu of the dockets heretofore kept, the clerk shall keep 
a book known as “civil docket” of such form and style as may be prescribed by the 
Supreme Court of Florida and shall enter therein each civil action to which these rules 
are made applicable, as well as all other civil proceedings. Civil actions and other civil 
proceedings shall be assigned consecutive file numbers. The file number shall be noted 
on the folio of the docket whereon the first entry of the action or proceeding is made. 
All papers filed with the clerk, all process issued and returns made thereon, all appear- 
ances, orders, verdicts, and judgments shall be noted chronologically in the civil docket 
on the folio assigned to the action or proceeding and shall be marked with its file num- 
ber. These notations shall. be brief but shall show the nature of each paper filed or writ 
issued and the substance of each order or judgment of the court and of the returns show- 
ing execution of process. The notation of an order or judgment shall show the date 
the notation is made. When in an action trial by jury has been properly demanded or 
ordered, the clerk shall enter the word “jury” on the folio assigned to that action. 


(b) CIVIL ORDER BOOK. The clerk shall also keep a book for civil actions 
and civil proceedings entitled “civil order book,” in which shall be kept in the sequence 
of their making exact copies of all orders and judgments. 


(ce) INDICES; CALENDARS. Separate and suitable indices of the civil docket 
and of the civil order book shall be kept by the clerk under the direction of the court. 
There shall be prepared under the direction of the court calendars of all actions ready 
for trial, which shall distinguish “jury actions” from “court actions.” 


Comment: .This rule modeled after Federal Rule 79. It permits the Supreme Court 


of Florida to designate the form and style of the dockets to be kept. This 
is not in conflict with C. G. L. 4857. 


RULE 80. STENOGRAPHER; STENOGRAPHIC REPORT OR TRANSCRIPT 
AS EVIDENCE. 


(a) STENOGRAPHER. A court or master may direct that evidence be taken 
stenographically and may appoint a stenographer for that purpose. His fees shall be 
fixed by the court and may be taxed ultimately as costs, in the diseretion of the court. 


The cost of a transcript shall, be paid in the first instance by the party ordering the 
transcript. 


. 


(b) STENOGRAPHIC REPORT OR TRANSCRIPT AS EVIDENCE. When- 
ever the testimony of a witness at a trial or hearing which was stenographically reported 
is admissible in evidence at a later trial, it may be proved by the transcript thereof 
duly certified by the person who reported the testimony. 

Comment: Paragraph (b) is deleted, and paragraph (c) becomes paragraph (b) in 
the Florida rule. Paragraph (b) of the federal rule provides for the 
appointment of one or more official court stenographers. This con- 
flicts with C. G. L. 4872, which permits the governor to appoint one 


official reporter. For this reason the committee thought best to omit 
paragraph (b) of Federal Rule 80. 


XI. GENERAL PROVISIONS 
RULE 81. APPLICABILITY IN GENERAL. 


(a) These rules shall not apply to mandamus; prohibition; quo warranto; habeas 
zorpus and other constitutional writs; nor to certiorari; nor to special statutory pro- 
ceedings for the enforcement of liens, either in personam or in rem; nor to statutory 
proceedings relating to: Adoption of children; changing names of persons; removal 
of disabilities of married women and minors; restoration of lunaties; curatorship; 
statutory landlord and tenant proceedings; forcible entry, unlawful entry, and unlawful 
detainer; eminent domain; validation of bonds; scire facias; reestablishment of lost 
papers and records; guardianship, and bastardy; but these rules shall apply to appellate 
procedure in all such proceedings. In probate proceedings, only the rules relating to 
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discovery, witnesses and witness subpoenas, exceptions, pre-trial procedure, and appeals 
shall govern. 

(b) In actions involving attachment, garnishment, or replevin, these rules shall 
apply to the conduct of the main suit, but not to the proceedings of an ancillary 
nature, which shall be governed as now or hereafter otherwise provided by statute or 
by rule of the Supreme Court of Florida. 

Comment: This rule is adapted from Federal Rule 81, and it is designed to pre- 
serve certain constitutional remedies as well as certain simplified 
statutory procedural methods in Florida. The statutory proceedings in 
the exceptions contained in Rule 81 have grown up in a topsy-turvy 

“manner over a long period of time. They could be greatly simplified, 
and it is recommended that, after the Florida Rules of Civil Procedure 
have been enacted, a committee of the Florida State Bar Association 
study these statutory exceptions, with the idea of proposing to the 
legislature or to the Supreme Court, or both, new rules pertaining to 
these statutory methods of procedure, so as to simplify them. 


RULE 82. JURISDICTION AND VENUE UNAFFECTED. 


These rules shall not be construed to extend or limit the jurisdiction of any of the 
courts of Florida, or the venue of actions therein. 


Comment: The words “the district courts of the United States” are stricken, and 
the words “any of the courts of Florida” are substituted. 


RULE 83. REGULATION OF PRACTICE. 


In all matters not provided for by these rules, the courts may regulate their practice 
in any manner not inconsistent with these rules. 


Comment: Adapted from Federal Rule 83. 
RULE 84. FORMS. 


The forms contained in the Appendix of Forms to the Federal Rules of Civil Pro- 
cedure illustrate the simplicity and brevity of statement which these Florida Rules 
contemplate. 

Comment: Adapted from Federal Rule 84. 


RULE 85. TITLE. 


These rules may be known and eited as the Florida Rules of Civil Procedure. 
Comment: The word “Federal” is changed to “Florida.” 


RULE 86. EFFECTIVE DATE. 


These rules will take effect on October 1, 1943. They govern all proceedings in 
actions brought after they take effect and also ali further proceedings in actions then 
pending, except to the extent that in the opinion of the court their application in a 
particular action pending when the rules take effect would not be feasible or would 
work injustice, in which event the former procedure applies. 


* * * * * * * * 


Every attorney in Florida is requested to read these rules carefully, and to submit 
criticisms and suggestions to Julius Parker, Tallahassee, Florida, Chairman of the 
Florida State Bar Committee which revised these rules. 

It is the suggestion of the committee that these rules be printed in the February, 
1943, issue of the FLoripa Law Journat, and that, after suggestions have been received 
from the various members of the bar, the committee meet again and prepare the rules 
for final submission at the annual meeting of the Florida State Bar Association, which 
is to be held before the next legislature meets. When the rules have been approved 
by the Florida State Bar Association, then it is suggested that a bill be prepared for 
submission to the legislature, to enact these rules into law. The bill as finally enacted 
by the legislature should contain a proviso to the effect that the Supreme Court of 
Florida shall have full power to alter, change, or modify the rules so enacted, but 
nothing in the act shall be deemed to prevent the Legislature of Florida from legislating 
further with reference to practice and procedure in the courts of Florida. 

This proviso is necessary for, if the Supreme Court is not given this power, if 
any defect shows up in the rules, the citizens of the state would have to suffer from 
such defect until the legislature mcets again. The Supreme Court should have power 
to make a change immediately when a defect shows up in the rules. 
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Impartial it 


When a person discusses his estate plan 
with us, we urge him to have an attorney 
draw his will and other documents that his 
plan will require. 


We do not express a preference as to 
attorneys; if he requests us to do so, we 
suggest that he ask a business associate or 
a friend. 


Our policy is one of impartial coopera- 
tion with all attorneys. 


NATIONAL BANK 


JACKSONVILLE 


BARNETT 


THE OLDEST NATIONAL BANK IN FLORIDA 
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MEMORANDUM 


FROM: The American Law Book Company 
TO: The Bar of America 


SUBJECT: C.J.S. — A complete Local, Inter- 
state, Federal and United States 
Supreme Court Encyclopedia of the 
Law. 


Today it is more necessary than ever before 
that lawyers have at their command the means 
of answering any question — State or Federal — 
which may arise. 


The activities of the Federal government in 
everyday affairs of persons, corporations and 
businesses generally is constantly expanding and 
will continue to expand. Legal problems of Inter- 
state and Federal nature become more and more 
everyday problems. 


The C.J.S. SYSTEM answers this need com- 
pletely and economically. It is the “open sesame” 
and provides the answer to any legal question 
which may arise. Through the C.J.S. SYSTEM 
a lawyer has a complete LOCAL encyclopedia — 
a complete INTERSTATE encyclopedia — a com- 
plete FEDERAL encyclopedia — a complete U. S. 
SUPREME COURT encyclopedia of the law. 


CORPUS JURIS SECUNDUM 


The American Law Book Company 


BROOKLYN NEW YORK 
Publishers of 


Corpus Juris Secundum 
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Legislatures at every Session enact Statutes— 
the Courts continually interpret those tSatutes. 


The Florida Statutes 
Annotated 


gives you a modern upkeep service consisting of Cumulative 
Pocket Parts. 


The owner of Florida Statutes Annotated is thus at all times 
protected against overlooking recent legislation or late court 
interpretations which might vitally affect a case he is pre- 
paring. 


Descriptive folder, price and 
terms mailed upon request. 


THE HARRISON COMPANY WEST PUBLISHING CO. 
Atlanta, Georgia St. Paul, Minn. 
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